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+"\.]  COMPTROLLER GENERAL OF THE UNITED STATES
: . WASHINGTON.D.C. 20548 :

DEC 15 1972

Dear Mr. Secratary:

By letter of July 6, 1972, Misns Sarah H. Spector, Chiaf, Litigation
and Claims Branch, Division of Business and Adwinistrativs Law, Offica
of the Ceneral Counsel, Departzent of Health, Rducation, snd Velfare,
transmitted for lpr"op?t. setion undar the Tederal Claims Colleetion
Act, 31 U.5.C. 951¥953)and fsplemimting regulations (4 CFR 101.1-105.7))”
files ralating to claims by the Departmest of Health, Bducation, and
Velfare (HEW) agsinst the New York Stste Dapartment of Socisl Servicas
in the smoent of $16,141.97, and against the Xew Jersey Rehabilitatios
Cosmissien in the samount of $4,970. By letter of Ssptember 7, 1972,
Miss Spector transmitted files relating to claims by EEW against the
Peansylvania Buream of Vocational Behabilitation fn the ssount of $36,436, .
and agsinst the Penusylvania Department of Publie Welfare in the amount of

.1| 3.’.

Section 221 of the Social Security dct, as smended, 42 8.8.C. 421,
suthorises the Secretary of HEW to eatar iato agresments providing for
the making of disability determinations by the States as set forth in

that section. hetm_zn provides, iz part, that:

"(a) Rach State which has an sgreemsat with the.
Secretary under this section shall be entitled te Teceive
froa the [Federal Old~Age and Survivors Iansurance and ‘
Yeaderal Dissbility Insurance] Trust Funds, in afvance or
by wvay of reisbursement, as may be mstuslly agreed upon,

 the cost to the Stats of carryisg out the agreement under
this section. The Secretary shall from tims to time certify
such sasunt as is Becessary for thia purpsss to the ¥anaging
Trustee, redused or {neressed, as the case usy be, by any
sum (for whish adjustment hereunier has mot previcusly been
sade) by which the smount certiffed for any prior pericd
was greater or less than the amouant which should have been
paid to the State under this subseetion for such pariod;
sad the Msnaging Trustes, prior to sudit or sattlemeat by
ths Ceneral Ascouating 0ffice, shall make payment from the
Trust Yunds at the time or times fixed by the Sscretary,
in secordance with such certification, & & &

‘"(f) A1l wmoney paid to 3 State under this section
shall be upd solely for the purposss for which it is paid;
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and eny woney g0 patd which L3 not used for euch purposes
shall be returned to the Treasury fof- the Uni.tcd States -
for depoait in tha Tmet Funds.'' _

All of the mcant clatus arige ou the bas:’.s ot audit ezccptions taken
for interest allegedly earned but not reported by the respective State
agencies on advence or estimated mymant:z made under saction 221(a) for
various periocds rangins itoa July 1 195& to me 30. 1565,

m facts relatiuz to each cmm ars latsai.y the saxe. In cach case
paymants to the State agnncy undet section 221 were commingled vith other
funds under State control, derived from State and other Fedaxral ssurces,
1.e., section 221 paywents became mexged generally into the totsl balance
of Stasta funds. Under each State's fiscal procedures, a partion of the
total State fund balance is placel in interest bearing scoounts, while
the remainder is maintained in "open™'or "denand” sccounts which do not
earn {nterest. The State procedures do not identify either portiom of

such funds in terms: of their specific vources. In view of the foregoing,

EEW spparently Zeelwd at the amount of each claim for interest by applying
to the total fnterest uruod ‘by each State the ratio of section 221 pay-
neats to the total State fund balances in both interest and noninterest
besring accounts. -Thus each claim repruenu an estimated pro grata share
of all interest carned, bagsed upon @ forrula treating section 221 payments
as attributable in part to interes: besring accounts and in part to open
secount. Sea, 8.8., remorandun of June 3, 1964, from the HEW Ragionsl
Audirer, New 'lorh to the Chi-f, Pleld Branch, Divhim o! Grant-in—Aid

Audits.

Bach su:- agency uppuled the audit meptton on -the ground that
section 221 paymants should be conildered attributable entiraly to the
noninterest bearing accounts. ' The positiops of the chree States are set
forth 4n the files cnnuitted as follows: -

1. Exesrpt from a letter of July 17, 1363, f::aa ‘the Comptrollor of
the States of Mow York andi the Commigsioner of Taxatinn and ?:Luance to the
Keuw York Comiuiow of Socia]. Welfare: .

" Apart tzqn eny legal questions vhich may be involved,
this Yederal claim 1s based upon the erroncous ssmumption
that the balances of such Fedaral grants were, and presently
are, & part of thosue 5tate funds, and funds under State com~
trol, deposited in interest besring time daposit open accounts
in banks throughout the State., Suck i3 not the fact.
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"At:tacbad 413 a tabulation of the monthly balances in.
the funds of the S!:atc, including those received fyom var-
ious Federal grants. After deducti.cg ‘the balanees i{n the
State Bmployees' and Hospital Employees' Retirement Accounts
as vell as the balance in the Unemployment Insurance Benefit
acecount,  the attached schedule conclusively shows that at all-
times the balances in the subject Pedaral grants were sub-
stantially leas thsn thst portion of all funds on deposit
on » demand basis and on which, of course. no 1n:¢reat is
received. , , .

"Ag Joint custodians of these funds it was dtteminad, -
as a patter of policy, that the total smount in demand deposits,
both in checking and 30 called dormant bank asccounts, should at
all times exceed the Federal grant balances. This was deemed .
‘necessary because of the patterns of cash flow from these
funds of FVederal origin, This likewise becsme an important
factor in datermining the maximum overall amount that could
be placed in interest bearing time depoa:lc open accounts."”
(Undctsuring io original ) _ ‘

2. Rxoerpt fm letter of Aprll 19. 1965, from the Stato ’Ermurer
of Hew Jersey. to t:hc m legioul maptconutivc. ‘ o

"New Ju‘ny takes the. po:.tt:l.on that 1t has noc invutod
Pedersl funds during the period covered by your sudit, .
While it is methnzkw.rermycminglu all fupds in-
oue treasury and has folloved the suggestions outlined by
the Coomuigsion onl Intergoveromantal Relations to-put to
work fdle funds, we have consistently retained as demand
deposits more than §6 million daily. Thie includes all
Yoderal funds advanced and unused for Federal programs.

"It 18 our posit:ioti that any tunds earning intevest in
Nesr Jersey iniits Caneral Treasury represeat State funds
only. All hdcu}. funds are kopt {n demand balances."

3. Exéarpt: from letter of Hey 22, 1972, from the General Counsel of
the Pennsylvania Depcxtmant of Lnbor Industry to the Social Security

"The Pennsylvania State Treasurer has indicated that
the fodual !ands heretofore mrncioned were imlnded in -
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active bank account: balances. A:tive bank depoaits

are not interest bwing, therefore, our State Treasurer

advises us that the fuvoice rendered by tha United States

Departmnt of Health Bducattun and Walfare 18 Bot ia order. e

Uith respect to the New York pusition, the HEW auditnr recpondad that
the State had omitted certain peyments by Federal agencies other than KEW
from 1its calculation ofiFadersl fund balances; and that; inclusion of these
paynents indicated that total Federal fund balances "mot infrequently”
excesded the State's total balance for noninterest bearing funds. Memo-
randum of Juns 3, 1964, from the HEW Regional Auditor, N¥ew York, supra.
With this exception, the factual positions tsken by the States appear to
be uncontestad. A memorandum dated July 31, 1963, from the HEW Regional
Attormey, - Rugion II, to: the Regional Auditor adopted the fauwing legal
position in the New York casa: o N

“& * # [T]¢ 15 now well eatabl {shed that upon rtcaipt by a
State, Federal grants—in-aid bocome State funds fmpressed
vith a condition in the nature of & trust that such funds .

' be used for the purpose and in accordance with the require-
ments of applicable Yederal law. In a long line of decisions

by the Comptroller Ceneral of the United States, he has ruled
that 1f in eounsction with {ts handling of such funds, -doteredt
or earnings acerue, irrespective of whether guch earnings are
described as interest or by any other designation,. all such
earnings bescome inpressed with the sane condition in the

" naturs of a trust as applied to the federally granted funds.
Such rulings make clear that upen receipt by a State, such
federally granted funds becoue State funds subject to eatab~
lished State procedures governing the handling of State funds,
sxcept of course to the axtent that any Federal requirement
directs otharwise. Such federally granted funsds are in this
respect therefore comuingled with othar State meys and are
vot earmarked as Federal moneyu.

? T ~ & % 'S

"“No (appncablc] pmision of l?ederal law or tcsulation LR
requires that Federal funds be earaarked and not commingled
wvith State funds for purposes of thcir deposit in banks or

. other types of depositoriu.

“In view of the toregoing. ‘you are advised that no basis .
exists for treating FPederal furds as solely funds deposited
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BV U . SRV




517

176480
in demand dcpouiu under the above-dcscribed sute proce—
dure. Under the above rulings of the Comptroller General,
the Yedersl agencies administering the grants involved are
obligated to assurs that i{nterest earned on such grants are
proportionataly prorated and that such prornt:ed share accrues
to the bmfit of ‘the Uniud sucu Gavoment. : .

The foregoing polition was dtimed in s decision by the Social Security
Commissioner dated Vebruary 11, 1963, vhich is appareatly followed for
all of the claims here involved. However, no sttempt was made to collect
these claims pending consideration of legislation eventually enacted as
the Intergovermmental Coopsration Act of 1968, approved October 16 1968,
Pub. L. 90-577, B2 Stat. 1098, 42 U.S.C. 4201./ -

Soction 203 of the In:ergovernmntal Conpcration Act, 42 u.s.C. 4213 V S
provides, in part: . _ _ , - L ogERee e

e & & sutu shall not bc hdd u:counuhh for’ :l.nterut
earned on grane—:ln—d.d fnndc, pandinz thair disbmenenc v

for progrem purpous

Section 106 of :hl act, 42 U.S c. 4201(6) \/eﬁna the tern "nant:-in—aid"
to include, inter alia, paymeats to States under s fixed annual or aggregate
authorisation vhich efther requires some matching on the part of the States ARery >
or operates on a formula basis.. Sectfon 106(7)Yspecifically exciideés Zrom

the dafinition of grants-in-aid "payments to States or political subdivisions

ss full u:l-bursmt for the costs incurred in paying bcaafiu or furaish- R
ing services to persons entitled thereto under Federal laws.” "In a letter e
of Jamuary 24, 1969, to the then Deputy Divector of the Bureau of the Budget, o
B~146285(6) , hcld that the provision of section 203 of the act relieving

the States ot the obligation to account for intarut umod on grant-in-

aid funds spplied r-troactivcly. .

-
‘..‘\." ¥ e

As a result of enactment of the Intergovermanul Cooperation Act{and
our decision of Jamary 24\(1969. the origingl amounts of the instant claims
vere reduced by the elinination of interest claimed on grant-in—aid pay-
nents. Hovever, in an opinion dated April 29, 1969, the HEW Genakhl
Counsel's 0ffice took the position that payments to the States undex see-
tion 221 of the Social Security Act are not grants-in—aid under ssction 106
of the Intergovermmental Cooperation Act, but fall within the specific excep~
tion contained in section 106(7))as to payments in the nature of reimburse-
ment for services furnished by the States. Consequently, this opinion
concluded that recovery of interest earned on section 221 ptyunt: {5 not
foresclosad by section 203 /of the Intergovernmental Coopentiqn Act,
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Asguming but not deciding that the States would be 1iable to repay
any interest sarned 'n section 221*{paynentu and that such 11ability would
not be affected by scction 203Tef the Intergovermmental Cosopecation Act,
ve balieve that the files transmitted fail to establigh a factual basis
sufficient to jutﬂy the conclusion that 1ntexut was actnally esrsed on
the section Zzls&\payments here involved.

As noted previously, the tacord with respect to each claim indicates
that section 221\payments were coumingled with other funds in the custody
of the respective States, and that each EEW clain represents s pro rata
shars of the total interest earnad on funds held by each State. In this
respect, the instant factual eontext is similar to that considered in our
letter of June 2, 1964, B-153085,)/to the Comptreller of the Treasury of
‘the State of Tennesaee, wherein an audit by the Department of Agriculture
chargad the State a pro rata share of interest earned on commingled FPederal
paysents made under the Nagtional Sehool lunch Program and the Speefsl Milk
Progran. . Responding to the 'rcnnesaee Comptrollu' s requut to 4iscusa the
matter, we stated in part' .

“ikewise, we have considered your contention t:hat

. votwithstanding the coemingling of Federal amd State funds

- 4n State depository bank sccounts, the funds withdrawn S
therefrom and invested at inutest in cmapliznce with State
law represented State funds only,: since the balances of |
funds on. open accounts are many time.s the t.oul ancunts of
Federal funds on deposit. We beliave there may ba‘reasomable
basis for this view. . That is, if it can be.sbown as a matter
of fact that the State's expressed investnent poliey excluded
from finvestment Federal grant funds, that the daily balances
of funds on open accounts in the State gemeral fund accounts
vers in excess of the muounts required by the State to meet
its commitwents, including those pertaining to all State and
Yedersl grant programs, and that the State would not have been
requirad to maintain larger daily balances of funds but for
the Fedaral funds advanced as grants-in-aid, we belfeve that
{nterest received by the State on the funds withdrawn there-
from for investment properly may be regarded as interest
recaived on State rather than Federal fundsg, & & &% .

We went on to point out that the mere allegation that balances of open
sccounts exceeded the total amount of Federal funds held by the State might
not of itself be sufficient to nepate s claim for interest; anrd that resolu~
tion of the mattor should be taken up vith the Department of Agriculture.
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Ve believe :ha: the general approach 1ndicated in the porcion of our
latter of June 2, 1964, quoted above—that under certain eircumstances
interest earned on comauingled funds held by the States is not, as a matter
of fact, attributable to the Yederal portion of such funds——applies to the
instant claina. Eowever, unlikes the posture of our letter of June 2, we
are required by virtue of your submission to pass upon the merits of these
claing, The facts presented with respect to the instsnt claims alse differ
fxom those considered in our letter of June 2 since it appeared in the
latter context that both Tennessee law aud Paderal regulations required
that tha Federal funds there invoived be maintained in separate accounts.
On thae other hand, there is vo indication in the files transaftted here of
any obligation on the part of the States to maintain separate accounts of
section 221 payments; mor is there zny fundicstion thst the aetions of the
States in commingling section 221 payments with other funds was improper
in any respect. While ve have held that failure to require segregation of
Federal payzents does not ,copstitute waiver of 8 claim for interest as a
natter of law, E-152505, Jamw.'y 30, 1964, this factpr does, of course, -
affect the factual basis of such a claim, - A-46031 July 25, 1941, '

Turning to the circumstances presented vith respect to the instant
elaizg, it seems clear that, in the absence of any indication of dereliction
or impropriety on the part of the States in comingling section 271 payuents,
the Federal Covernment must assume the burden of establishing a factual .
basis for attributing interest earned om State funds generally to such -
payments. This 1s true even if the States are to be regarded es "trustees”
of guch payments, .Cf., 45 Am. Jur. 2d, Intereat and Usury, section &4,
page 47. Since these commingled payments have lost their idemcity, thcte
is obviously no direct evidence in this regard. Ona the other haund, we
believe that the previously quoted responses subnitted to LEW by‘each. of
the three States here involved mey fairly be read to sxpress the position
that, &8 a matter of State policy, section 221 paymants are mwot invested
in iatsrest bearing accounts. Tha only rebuttal offered by LZW is that

" in the case of New York, State officials omitted certain Faderal funds from

ealculations showing that total funds held in noninterest bearisg accounts
alvays exceeded total Faderal payuents held by that State. Apart from the
fact that the specific nature of the omitted Pederal payments 1s not dis~
cloged, this 18 at moat & minor inconsistency insufficient to justify the
conclusion that the New York officials' statement as to the general nature
of its fiscal policies i3 Incorrect. : :

Iniviev of the foregoing we conclude-‘that the fa#cta presented are
insufficient to establish any liability on the part of ‘the three States
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for tlu repaynent of intetat allegedly earned on aect:ion 221 payments
and va veturn herevith the case files without actiom -

In cloein;, we note that the ptoceduras which- gave riae to the instant
matter have apparently been altered since 1365 by the utilization of
letters-of-credit in lieu of actual advances of section 221 payments,
thereby nininizing the loss of interest to the Federal Gove: t. See
Treasury Department Circulax No. 1075; ‘31 CFR, Part 205, The advantages |
of this gpproseh were recognized in the Senate report on the Intergovero—
nental Cooperation Act, S. Rept. No, 1456, 90th Cong., 2¢ se38., page 15.
Accordinaly. it appea:s that this problem will not’ be a recurrent one. l/

| ’Sincer_e‘ly yours,

Deputy ] “Comptroller. Genu'al
4 of the United s;;ge.
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